ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 98-0 04

DATE | SSUED: March 3, 1998

| SSUED TO Nor ber t Si ckl er, Adm ni strat or, Sout hwest
Mul ti-County Correction Center

Franklin "Tex" Appl edor n, Chai r man, Sout hwest
Mul ti-County Correction Center Board of Directors

CI TI ZENS REQUESTS FOR OPI NI ONS

On Decenber 11, 1997, this office received a request for an opinion
under N.D.C.C. 8§ 44-04-21.1 from Marguerite Schatz aski ng whether the
Sout hwest Ml ti-County Correction Center (SWMCCC) violated N D.C. C
8§ 44-04-20 by holding neetings that were not preceded by sufficient
notice. On Decenber 29, 1997, this office received a rel ated request
from Kerry Schorsch alleging the same violations of ND. C C
8§ 44-04-20 and further alleging that the SWMCCC violated N D.C C
8§ 44-04-18 by failing to provide copies of open public records within
a reasonable tine, by refusing to deny access in witing, and by
chargi ng an unreasonable fee for copies of open public records. On
January 5, 1998, this office received a third request concerning the
SWMCCC, from Randal Schwartz, alleging simlar violations of
N.D.C.C. §8 44-04-18 concerning access to SWMCCC records and the fee
for copies of those records. On January 26, 1998, this office
received another request from Kerry Schorsch alleging further
violations by the SWMCCC of N.D.C.C. § 44-04-18 regarding access to
open public records and the fee charged for copies.

FACTS PRESENTED

The SWMCCC provided ny office a copy of an agreenent between severa
counties in southwest North Dakota for the joint ownership and
operation of a regional correction center. The SWMCCC Board of
Directors consists of one comm ssioner from each nenber county and
two ex-officio nmenbers appointed by the other Board nenbers.
Currently, the SWMCCC is considering expansion into the New Engl and
area, which has generated significant public interest in the issue.

The SWMCCC Board holds its regular neetings on the second Monday of
each nont h. However, the SWMCCC Board reschedul ed its Novenber 10,
1997, regular neeting to Novenber 14, 1997. Notice of the change was
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given to the nedia and certain opponents of the expansion, but no
further notice was posted or given. During a break in the Novenber
14 nmeeting, SWMCCC Admi ni strator Norbert Sickler, who is not a nenber
of the SWMCCC Board, nmet wi th another person who was not a nenber of
the Board, while a SWMCCC Board nenber was attending to personal
busi ness.

The Board also net on Decenber 4, 1997, to discuss a purchase
agreenent regarding the expansion. According to M. Sickler, this
was a special nmeeting and the regular nonthly neeting was held as
schedul ed on Decenber 8, 1997. M. Sickler indicated that notice of
the Decenber 4 neeting was given to the nedia and certain opponents
of the expansion when the Board nenbers were notified on Decenber 3,
but no further notice of the special neeting was given. The action
taken at the Decenber 4 neeting was reconsidered and ratified by the
Board at its regular neeting on Decenber 8, 1997, after ful
di scussion on the issue. M. Sickler acknowl edges that no notice of
either the Novenber 14 or the Decenber 4 neeting was filed with the
county auditors' offices or posted at the SWVCCC

On Decenber 2, 1997, M. Schwartz submtted a witten request for
several SWMCCC records. Copies of one record were provided at $2.00
per page. Copies of the other records were not provided to
M. Schwartz, but were provided to M. Schorsch. M. Sickler has
expl ained his belief that since M. Schwartz and M. Schorsch were at
the SWMCCC together requesting the sanme records, only one copy was
desired.

On  Decenber 9, 1997, M. Schorsch requested copies of any
correspondence or docunents concerning the SWMCCC s application for
funds from the Hettinger County Job Devel opnent Authority (JDA) to
expand into New Engl and. M. Sickler indicated that he had signed
something for Aenn Gese, Director of the Hettinger County JDA, but
he did not keep a copy of those docunents.

On Decenber 11, 1997, M. Schorsch asked for copies of mnutes for
all SWMCCC neetings in Novenber and Decenber 1997. M. Schorsch
received a copy of the mnutes of the Novenber 10 nmeeting for $2.00
per page (a total of $8.00), but was told m nutes had not yet been
prepared from notes of the Decenber neetings. M. Schorsch requested
and was deni ed copies of the notes taken of the neeting.

On Decenber 19, 1997, M. Schorsch submitted witten requests to
M. Sickler for the Decenber neeting notes first requested on
Decenber 9 and for several other docunents regarding the Hettinger
County JDA and the proposed expansion into New Engl and, including any
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of ficial or unofficial mnutes of any neetings of the SWMCCC Board in
Decenber 1997. Each request al so asked that any denial of copies of
the requested records be in witing and explain the legal authority
for the denial as required in NND.C C. 8§ 44-04-18(6), but M. Sickler
did not deny the requests in witing. In a tel ephone call with ny
office, M. Sickler indicated he did not deny copies of the requested
records, but was waiting for a telephone call from the requester to
find out when the records could be picked up.

On January 22, 1998, M. Schorsch made a verbal request for mnutes
of all SWMCCC Board neetings since June 1997. Ei ght een pages of
m nutes were provided at $1.00 per page. Copi es of mnutes of the
SWMCCC Board’ s August 1997 neeting were not provided, and M. Sickler
refused to make a denial in witing upon request. Apparently, the
notes of the neeting were lost and had to be reconstructed and
approved by the SWMCCC Board at its next neeting. M. Schorsch also
submtted a witten request for all mnutes and notes of SWMCCC Boar d

neetings since January 1, 1998. The notes of the regular January
nmeeting were not provided, and a denial was not nade in witing upon
request. M. Sickler explained to M. Schorsch he did not have tine
at the nonment to prepare a witten denial due to other job
responsibilities. M. Sickler also told M. Schorsch he was not

denying the request, or refusing to nmake a denial in witing, but
sinmply needed tinme to respond.

| SSUES

1. Whether the SWMCCC is a public entity subject to the open
records and neetings | aws.

2. Whet her sufficient public notice was given of the SWMCCC Board
nmeeti ngs on Novenber 14 and Decenber 4, 1997.

3. Whet her the neeting between Adm nistrator Norbert Sickler and a
person who was not a nenber of the SWMCCC Board was a neeting
required to be preceded by public notice.

4. Whet her it was an unreasonable delay for the records requested
by Randal Schwartz on Decenber 2, 1997, to be provided over a
nmonth | ater.

5. Wiet her a charge of $2.00 and $1.00 per page for copies of
SWMCCC records was reasonabl e.
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6. Whet her the SWMCCC was required to provide copies of requested
docunments signed by M. Sickler and submtted to the Hettinger
County JDA.

7. Whet her official notes of neetings of a governing body that have
yet to be organized into mnutes may be w thheld from public
di scl osure until draft mnutes are prepared.

8. Whether the failure to copy requested records until the
requester cane back or called to ask when he could pick up the
copies was a failure to provide copies in a reasonable tine.

9. Whet her the failure to provide copies of records imediately is
a denial of access or copies, required to be in witing upon
request.

ANALYSES
| ssue One:

Al'l records and neetings of a public entity are open and accessible
to the public unless otherwise specifically provided by |aw
N.D.C.C. 88 44-04-18, 44-04-19; N.D. Const. art. Xl, secs. 5 6. The
definition of “public entity” includes public or governnenta

"agencies" of a county. N.D.C.C 8§ 44-04-17.1(10), (12)(b).
"'*[ Algency' denotes a relation created by |aw or contract whereby one
party del egates the transaction of sonme |awful business to another."

Grand Forks Herald v. Lyons, 101 N.W2d 543, 546 (N.D. 1960); Forum
Publishing Co. v. Fargo, 391 N.W2d 169, 172 (N. D. 1986). See also
Letter from Attorney General N cholas Spaeth to Ken Sol berg (August

2, 1991) (NDI RF subject to open records |aw as an "agency" of various
political subdivisions). The SWMCCC is a joint enterprise created by
an agreenment of several counties whereby the nenber counties del egate
their lawful business of providing correction facilities and services
to the SWMCCC Board. Therefore, it is ny opinion that the SWMCCC is
a “public entity” subject to the open records and neetings |aws.
M. Sickler indicates that the SWMCCC has always assuned it is
subj ect to these | aws.

| ssue Two:

Al neetings of the SWMCCC Board, as the governing body of a public
entity, must be preceded Dby public notice as required in
N.D.C.C. § 44-04-20. For all nmeetings of a county-level public
entity, notice nust be:
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1. Posted in the governing body’s principal office, if any;
2. Posted at the neeting location (on the day of the
nmeeting); and
3. Filed with the county auditor or designee of the county,

unless all the notice information was previously included
in the governing body' s annual schedul e.

N.D.C.C. 8§ 44-04-20(4). For special or energency neetings, there are
two additional requirenents:

4. Notice mnust be provided to the public entity' s official
newspaper, if any; and

5. Noti ce nust be provided to any representatives of the news
nmedi a who have requested it.

N.D.C. C. § 44-04-20(6).

N.D.C.C. 8§ 44-04-20 does not indicate which county auditor’s office
shoul d receive neeting notices and annual schedules for nulti-county
entities. The apparent purpose of requiring the notice to be filed
with the county auditor is to have a central |ocation for people to
find out about all public neetings affecting the county. The
residents of one county represented by the SWMCCC are entitled to the
same notice of public neetings as the residents of any other
participating county. N.D. C C 8 44-04-20 does not excuse
multi-county entities from the central filing requirement.
Therefore, it is my opinion that the SWMCCC nmust file its annual
schedul e and neeting notices in the county auditor’s office of each
participating county.

M. Sickler’'s response to the opinion request indicates that the
| ocal media and certain interested citizens were notified of both the
Novenber 14 and Decenber 4 neetings, but that a notice was not
prepared, centrally filed, or posted at the neeting |ocation for
either neeting. As a result, it is my opinion that sufficient notice
was not provided for either neeting.

| ssue Three:

During a break in the Novenmber 14 neeting, M. Sickler nmet wth
anot her person attending the neeting who was not a nenber of the
SWMCCC Boar d. A SWMCCC director also left the neeting, but was
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attending to personal business and did not participate in the
di scussion between M. Sickler and the other person. To be a
“meeting” wunder N D C. C 8 44-04-19, the neeting nust involve a
"quorunmt of a "governing body." ND.CC § 44-04-17.1(6), (8), (14).
Since the discussion between M. Sickler and the other person did not
i nvol ve any of the nenbers of the SWMCCC Board of Directors, it is ny
opi nion that the discussion was not a separate "neeting" subject to
N.D.C.C. 8§ 44-04-19 and public notice, therefore, was not required.

| ssue Four:

A request for records need not be made in person and may not be
subj ect to unreasonable del ay. N.D.C.C. § 44-04-18. Therefore, a
request for access or copies nust be granted or denied within a
reasonable tine. Whet her records have been provided within a
reasonable time will depend on the facts of a given situation. In
this case, M. Schwartz requested several records on Decenber 2, but
had not yet received thema nonth later. M. Sickler believed that,
since M. Schwartz and M. Schorsch were at the SWMCCC together
requesting the sane records, only one copy was desired. Each person
has the right to a copy of open public records. Therefore, it is ny
opinion that M. Schwartz was entitled to his own copy of the
requested records, and the failure to provide those records after a
nmonth’ s tinme was an unreasonable delay. Providing copies to severa

people should not be unduly burdensome since a public entity is
entitled to charge for its actual <cost of making a copy.
N.D.C.C. 8§ 44-04-18(2).

| ssue Five:

The open records law allows public entities to charge a “reasonabl e
fee” for copies of open records, which is defined as the entity's
actual cost of providing the copy. N.D.C.C. § 44-04-18. The
definition of “reasonable fee” also prohibits public entities from
passing on to the requester the expense of |l|ocating records,
providing access to public records, and excising exenpt or
confidential information. 1d.

M. Sickler originally charged $2.00 per page for copies of SWCCC
records. Sonetinme after being contacted by ny office in response to
M. Schorsch’s first request, the fee was reduced to $1. 00 per page.
A public entity’'s actual cost of making a copy wll generally be
limted to the cost of labor to make the copy (but not the |abor
involved in providing access to the record) and the cost attributable
to the equipnent and materials necessary to meke the copy. See
N.D.C.C. § 44-04-18. Although whether a fee is reasonable will also
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depend on the facts of a given situation, the information provided by
M. Sickler regarding the SWMCCC s expenses for making the copies
does not justify a fee of either $2.00 or $1.00 per page. It is ny
opi nion that both charges exceed the SWMCCC s actual cost of making
copi es and are therefore unreasonable.

| ssue Si x:

The open records law is limted to records “of” a public entity, and
a public entity is not required to provide access to or copies of a
requested record that does not exist or has not been Kkept.
N.D.C.C. § 44-04-18(3). M. Sickler has indicated that although he
signed sone forns for the Hettinger County JDA concerning the
SWMCCC s application for funds to expand into New Engl and, he did not
keep a copy of those forms. Therefore, because there were no SWMCCC
records to disclose, it was not a violation of N.D.C. C 8§ 44-04-18
for M. Sickler to deny the request. M. Sickler l|ater obtained
copies fromthe JDA of two of the forns he signed and provided them
to M. Schorsch

| ssue Seven:

“Wbrking papers” are specifically included in the definition of
“record.” N.D.C.C. 8§ 44-04-17.1(15). D sclosure of working papers
and prelimnary drafts can be delayed until work is discontinued on
the draft or the draft is provided to a nmenber of the governing body,
N.D.C.C 8§ 44-04-18(8), but disclosure of draft mnutes nmay not be
conditioned on the approval of the mnutes by the governing body.

N.D.C.C. § 44-04-21(2).

The procedure for the SWMCCC was for soneone to take the official
notes of all neetings, and for mnutes to be prepared based on those
notes for approval by the Board. It is clear that the official
nmeeting notes and the draft minutes prepared from the notes nust be
avai |l abl e for public disclosure once the draft mnutes are conpl et ed,
even before those mnutes are formally accepted by the SWMCCC Boar d.
It is also clear that other notes of the neeting, which are not being
used to prepare mnutes, do not qualify as working papers and are
SWMCCC records available wupon request, if retained by the Board
menber s.

The phrases “working papers” and “prelimnary drafts” are not defined
in ND.C.C. ch. 44-04 and nust be given their plain and ordinary
meani ng. N.D.C.C. §1-02-03. As commonly understood, the phrases
are generally interchangeable: records that are created and used by a
drafter in the process of creating another record. See Anerican
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Heritage Dictionary 1391 (2d coll. ed. 1991) ("working" means "used
as a basis for further work"). Once a draft is no |onger being
worked on or is distributed to a nmenber of a governing body, the
draft and all of the working papers or prelimnary drafts |eading up
to the draft nust be disclosed upon request. Thus, it is nmy opinion
that the requested notes of the August and Decenmber 1997 neetings and
the January 1998 neeting may be withheld until draft mnutes are
pr epar ed. Because minutes nust be kept of all open neetings,
N.D.C.C. 8§ 44-04-21(2), draft mnutes nust wusually be prepared and
avail able before the next regular neeting of the public entity.
However, the official notes from the August 1997 neeting apparently
were |ost and are now in the process of being recreated.?

| ssue Eight:

As described in Issue Four, a request nust be granted within a
reasonabl e tinmne. N.D.C.C. § 44-04-18. If a public entity does not
provi de copies inmediately, the entity is still required to provide
the copies within a reasonable tinme and cannot disregard the request
until the requester asks for the records again. Here, records were
requested on Decenber 19, 1997, but were not picked up by the
requester until about four weeks later. M. Sickler explained in a
tel ephone call with a staff menber of this office that he was waiting
for M. Schorsch to call back to arrange a time to pick up the
records. However, once a person nmakes a request for records, the
person is entitled to receive the records within a reasonable tine.
The burden was on the SWMCCC to |let M. Schorsch know when copies of
the requested records were avail able. It is ny opinion that the
four-week delay in providing the copi es was unreasonabl e.

| ssue Ni ne:

By prohibiting an unreasonable delay in providing access or copies,
the Legislature has indicated by inplication that access to or copies
of open public records need not always be provided imediately.
Dependi ng on t he public entity's wor k | oad and ot her
responsibilities, a delay may be reasonable. It does not necessarily
constitute a "denial" of access or copies, required to be in witing
upon request under N.D.CC 8 44-04-18(6), if the public entity
del ays providing access or copies.? |f provision of copies or access

! No violation of N D.C.C. §44-04-21(2) has been alleged, which
requires that mnutes be kept of all neetings.

2 This opinion should not be construed as approval of a built-in
response time for providing access to and copies of open public
records. An effort should be nade to provide access or copies
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is delayed, the public entity should give the requester sone idea of
when the requested access or copies will be provided.

In this case, witten denials of copies were requested, but not
provi ded, on Decenber 19, 1997, and January 22, 1998.° M. Sickler
has indicated to a staff menber of this office that he was not
denyi ng either request, but needed sone tine to gather the requested
records and to prepare draft mnutes based on the official notes of
t he neetings. Based on the facts provided to this office, it is ny
opi nion that copies of the records requested on Decenber 19, 1997,
and January 22, 1998, were del ayed rather than denied,* and therefore
a witten denial was not required for either request. It is
inmportant that a public entity indicate to the requester whether the
request is being denied or sinply delayed a reasonable |ength of
tinme.

CONCLUSI ONS
1. It is ny opinion that the Southwest Milti-County Correction

Center is a "public entity" subject to the open records and
nmeetings | aws.

2. It is my further opinion that sufficient notice was not given
for the SWMCCC Board neetings on Novenber 14 and Decenber 4,
1997.

i nedi ately. Depending on the circunstances, a delay may be

appropriate for a nunber of reasons, including excising closed or
confidential information, consulting with an attorney when there is a
reasonabl e doubt whether the records are open to the public, or
bal ancing other responsibilities of the public entity that demand
i medi ate attention. However, although an open records request need
not always be given the highest priority anbng a public entity's
responsibilities, it is clear that conplying with an open records
request is an inportant responsibility and a public entity cannot
delay a response unreasonably or indefinitely. Reasonabl e del ays
will usually be measured in hours or a few days rather than several
days or weeks.

3 A witten denial was not requested on December 2 December 9, or
Decenber 11.

4 As discussed in Issues Seven and Eight, it was reasonable to del ay
access to those notes but the delay in providing copies of the other
records was unreasonabl e.
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3. It is ny further opinion that the conversation between SWJCCC
Admi ni strator Norbert Sickler and another person who was not a
menber of the SWMCCC Board, on Novenber 14, 1997, was not a
"meeting"” under the open neetings |aw

4. It is ny further opinion that Randal Schwartz's request for
copies of open records on Decenber 2, 1997, was unreasonably
del ayed.

5. It is nmy further opinion that fees of $2.00 and $1.00 per page

for copies of open records exceeded the SWMCCC s actual cost of
maki ng the copies and were unreasonabl e.

6. It is my further opinion that the SWMCCC was not required to
provi de copi es of docunents that were signed by Norbert Sickler
and submtted to the Hettinger County JDA because the SWMCCC did
not keep a copy of those docunents.

7. It is ny further opinion that it was not unreasonable to del ay
provi ding copies of the official notes of SWMCCC Board neetings
until draft mnutes were prepared based on the notes, as |long as
work was continuing on the draft mnutes during the delay, and
the notes were nmade available by the next SWMCCC Board neeting
at the latest.

8. It is ny further opinion that provision of copies of open
records in response to Kerry Schorsch's Decenber 19, 1997,
request was unreasonably del ayed.

9. It is ny further opinion that a witten denial was not required
for the requests for copies submtted by Kerry Schorsch on
Decenmber 19, 1997, and January 22, 1998, because the provision
of the copi es was del ayed rat her than deni ed.

STEPS NEEDED TO REMEDY VI OLATI ONS

Actions and deliberations taken at the November 14 and Decenber 4,
1997, SWMCCC Board neetings are void and nust be reconsidered and
ratified at a neeting preceded by sufficient public notice.
M. Sickler's response indicates the Board reconsidered and ratified
the Board's earlier approval of the purchase agreenent after a ful
di scussion of the issue by the Board at the Decenber 8, 1997,
nmeet i ng. If sufficient public notice was not given of the Decenber
8, 1997, neeting, the actions nust be reconsidered and ratified again
at a properly-noticed neeting.
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The unreasonabl e delays have been renedied to the greatest extent
possi bl e by providing the requested copies of records to M. Schwartz
and M. Schorsch, except for the official neeting notes. Draft
m nutes shoul d already be prepared for the Decenber 1997 neeting and
the official notes and the draft mnutes should be provided to
M. Schorsch imredi ately if they have not already been provided. The
notes of the August 1997 and January 1998 neetings shoul d be provided

as soon as draft minutes are prepared, but no later than the next
SWMCCC Board neeti ng.

M. Sickler has indicated to this office that all fees charged in
excess of $0.25 per page will be refunded.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral



